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INTRODUCTION
The search for effective protection of traditional knowledge has given rise to legal policies seeking to propertise the subject. The opponents of propertisation have argued that traditional knowledge lacked the features of a property and ought merely to be preserved for common access by all. However, the propertisation policy appears to be gaining wide acceptance among national policy makers, including those of Muslims countries in the Middle East, Africa and Asia.
1 Thus, it becomes imperative to examine the SharÊÑah status of such a policy. This paper therefore examines the propertisation policy from the perspective of Islam's SharÊÑah despite the absence of legal rulings or models that address the protection of traditional knowledge under the SharÊÑah. It is argued herein that certain SharÊÑah principles can be suitably adapted to justify the protection of traditional knowledge and address the needs of its holders. This approach is adopted in order to examine the status of Islamic Law that readily aligns with the protection of traditional knowledge.
THE NATURE AND SCOPE OF TRADITIONAL KNOWLEDGE
Traditional knowledge is generated, held and transmitted orally from one generation to another. This distinctive mode of transmission underlies its recognition as an alternative category to dominant global knowledge systems. However, the oral nature of traditional knowledge does not present any serious problems for its recognition under the Islamic Law because in Islam, knowledge is originally held and transmitted orally. It is significant that the Glorious Qur'Én, the message of Islam was orally transmitted to the Holy Prophet Muhammad (SAW) who passed the message to his companions and the first generation of Muslims in the same way. 2 There are other specific examples of recognized oral Islamic knowledge which include:
• The knowledge of ×adÊth and Sunnah which was originally committed to memory and transmitted orally in the early history of Islam;
• According to a narrative by the Qur'Én, the approved Islamic method of burial whereby the corpse is hidden underground originally derives from QÉbilah's (Cain's) oral encounter with the raven that showed him how to bury the corpse of his deceased brother ×Ébilah (Abel).
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This recognition remains despite the present reality that Islamic knowledge has become largely associated with printed materials. The foregoing examples provide a basis to argue that the recognition of oral traditional knowledge is consistent with the principles and practice of the SharÊÑah. However, such recognition of oral traditional knowledge is not synonymous with recognition of property rights of its holders.
THE NATURE OF RIGHTS PROTECTED
Protection of traditional knowledge seeks to recognise certain rights of the knowledge holders. These consist of: (i) the right to control access to and use of the knowledge and receive reward or compensation for its 2 See Qur'Én, Al-An'Ém: 7, where Allah states that: If we had sent unto thee a written (Message) on parchment, so that they could touch it with their hands, the unbelievers would have said: "This is nothing but an obvious magic!" 3 Qur'Én, Al-Maidah: 27-31. utilisation; (ii) the right of holders to recognition and respect for the contributions made by their traditional knowledge.
(i)
Right to control access and receive rewards
The right to control access to and receive rewards from traditional knowledge is proprietary in nature. In Islamic law, proprietary rights are conferred on owners of property (al-mÉl) to exclusively use their property or grant permission to others to do so in exchange for reward, compensation or other payments or as they may otherwise desire in accordance with the SharÊÑah. The rights are established in the Qur'Én as follows:
"O ye who believe! Eat up not your property among yourselves in vanities: but let there be amongst you traffic and trade by mutual good-will: nor kill (or destroy) yourselves: for verily AllÉh hath been to you Most Merciful."
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The Prophet emphasized the importance of property rights in his Farewell sermons that: "Nothing shall be legitimate to a Muslim which belongs to a fellow Muslim unless it was given freely and willingly." He states further that: "Verily, your blood and your property are as sacred and inviolable as the sacredness of this day of yours, in this month of yours, in this town of yours."
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In the discussion of proprietary rights in Islam, it is important to examine rights over traditional knowledge in relation to the concepts of al-mÉl (property) and al-milkiyyah (ownership). 
Traditional knowledge and Nature of Property (al-mÉl)
The word al-mÉl literally refers to anything that can be owned, whether physical objects (Ñayn) or benefits (manfaÑah). 6 However, Islamic jurists hold diverse views on the technical application of the term. To the Hanafis, al-mÉl is confined to physical objects that are desirable. 7 According to Ibn 'Âbidîn, the term refers to everything towards which human instinct is inclined that can be stored or saved for a time of need. 8 Since storability and desirability are essential characteristics of something to be protected under this school, intangible property is unqualified for protection. Thus, according to the ×anafÊ school, manfaÑah (usufruct) does not qualify as al-mÉl since it can only be used or consumed. According to this view, use or consumption results in extinction rather than possession. Thus, manfaÑah is non-existent and cannot be possessed, so it is not al-mÉl.
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It is significant to note that despite this position, the school sometimes justifies transactions involving manfaÑah on other grounds. For instance, the school accepts that manfaÑah can be a subject of milkiyyah through the application of istiÍsan. By implication, it is recognized as al-mÉl in such a circumstance. Thus, the school holds that when the property of an orphan or waqf property has been unlawfully appropriated, any enjoyment and exploitation thereof should be duly compensated.
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The other schools, comprising MÉlikÊ, ShÉfiÑÊ and Hanbalîs, treat manfaÑah as al-mÉl which is capable of infringement. 
a)
ManfaÑah is desirable, and people struggle towards it, seek it and invest to reap results from it. The basis of interest in a thing relates to benefits derivable from it rather than its physical nature. In fact, a physical object by itself is not worth the status of almÉl unless it is beneficial to its owner(s). Thus, anything that lacks benefit is not regarded as property because it is difficult to see how the idea of al-mÉl can ever be conceived without regard to the essence and cause of recognition.
b)
By general customs of trade and property transactions, benefit is regarded as al-mÉl (property). This leads to the conclusion of transactions such as contracts for hire and endowments.
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c)
The legal approval of benefit as a proper means for settling mahr (marriage dowry) underscores its status as al-mÉl. It is significant to note that only al-mÉl can be used as marriage dowry in consonance with AllÉh's words in the Qur'Én: "And all others are lawful, provided you seek (them in marriage) with gifts from your property, desiring chastity not fornication." 13 The majority contend that the approval of a benefit as dowry, in the unanimous opinion of jurists, confirms that it is regarded as almÉl.
14 However, it is found that discussions of manfaÑah by the majority largely focus on intangible rights incidental to and derived from possession of tangible property. 15 It has, however, been argued by some contemporary scholars that the term should "cover the usage of intangible rights, independent of their physical manifestation." 16 This position is justified based on the loose definition of manfaÑah in the majority view "as anything which has value." They argue against restricting manfaÑah to benefits attached to physical property and that it should extend to other benefits, such as intellectual property, which are exploited 11 AbË Zahrah, note 6 at 53. Ibid.
independent of their physical origin. The arguments can be summarized as follows:
ManfaÑah loosely means anything which has value;
(ii) Although intellectual ideas are separate and independent from corporeal objects by which they are expressed, the connection between an idea and its origin is analogous to the connection between rights to usufruct or benefits from tangible property when separated from its source;
(iii) Utility is the essential element or effect of manfaÑah;
(iv) Whereas physical objects are a source of benefits from physical property, human intellect is the source or origin of intellectual output;
(v) The case for protection of intellectual property is strengthened by the temporary (tawqÊt) nature of the subject and its confinement to a particular duration, place and circumstances. But the question is whether the foregoing treatment of intellectual property covers or extends to traditional knowledge. It shares the characteristics of intellectual property as an intangible asset that lacks permanence and tangibility. Thus, the above argument in support of intellectual property ordinarily qualifies as a response to any question about the status of traditional knowledge as al-mal. Furthermore, the analogy of source or origin of benefit and elements of utility, which qualifies intellectual property as manfaÑa, are similarly present in traditional knowledge. Whereas human intellect and efforts are considered the origin or source of intellectual property, in traditional practice, the cultural heritage and group efforts of the local people qualify as the origin or source of traditional knowledge. Whereas it is widely accepted that traditional knowledge is embodied and embedded within a people's body of tradition, consequently therefore, the Islamic treatment of intellectual property also covers traditional knowledge and qualifies it as manfaÑah, and as recognizable as al-mÉl under the SharÊÑah.
In effect, traditional knowledge holders, like their intellectual property counterparts, 20 enjoy the rights of owners of intangible assets such as the right to personally exploit or permit others to enjoy their benefits. Thus, transactions involving payment of a consideration (ÑiwaÌ) such as leasing agreements (al-ijÉrah) or those devoid of any consideration as is the case of lending (iÑÉrah) 21 can be adopted to permit others to enjoy the right. However, to gain recognition under the SharÊÑah, proprietary or financial right must have been procured by lawful means. Islam forbids profit without labour and prohibits maysir (gambling which generally extends to all easy profits). The question is whether traditional knowledge involves a sufficient investment of labour to justify any need to financially reward or compensate its holders. 22 This question is discussed later in relation to acquisition modalities for rights to traditional knowledge.
(ii) The Right of Holders to Recognition and Respect
Recognition and respect for people of knowledge are important ideals in Islam. Imam al-NawÉwÊ in RiyaÌ al-ØÎÉlihÊn 23 highlights the need to show respect and give priority to people of knowledge based on the provisions of the Qur'Én and Sunnah. The Qur'Én states: "Say: Are those who know equal to those who do not know?" It is only men of understanding that receive admonition."
24 He also cites a number of Prophetic traditions to demonstrate recognition for scholars. For instance, AbË MasÑËd Al-AnsÉri (May AllÉh be pleased with him) reported that the Messenger of AllÉh (SAW) would place his hands upon our shoulders when we would form rows for al-ØalÉt (the prayer) and say, "Stand in straight rows and do not differ among yourselves, or else your hearts will differ due to disaccord. Let those be nearest to me who are mature and endowed with understanding (of the religion), then those who are 22 There are a number of aÍÉdÊth of the prophet (SAW) that place emphasis on the virtue of earnings through honest labour. For instance, one ÍadÊth states that the best income is the one earned honestly by the hard-working labourer. nearest to them in these respects and then those who are nearest to them." 25 Recognition of scholars has also been inferred from the verse of the Qur'Én which states that: "And whoever honours the sacred Rites of AllÉh, for him it is good in the sight of his Lord." 26 Expounding the verse in a recent fatwa, 27 Shaykh HishÉm KabbÉnÊ notes that scholars are, after the Prophets, among the greatest symbols of AllÉh on earth. He states that the right of scholars to recognition should not be infringed because the Prophet warned that: "Whoever does not know the rights of our scholars is not a member of our community." 28 Despite the emphasis on recognizing people who are knowledgeable in religion, it is submitted that the injunctions apply to persons knowledgeable in other fields including holders of traditional knowledge. This is because during the time of the Prophet (SAW), people around him consulted with scholars in a wide range of fields, including medicine and agriculture to obtain solution in relation to their problems. Hence, the Prophet (SAW) was reported to have encouraged believers to "seek knowledge to the depths of China," Qur'Én, al-Hajj: 30. In verse 32, this exhortation is repeated that "and whoever holds in honour the rights of AllÉh, (in the sacrifice of animals), such honour should come truly from the piety of the heart."
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The view was expressed by Shaykh HishÉm KabbÉnÊ in his fatwa which states that kissing the hand of a scholar is Sunnah. The fatwa is available online at http://www.themodernreligion.com/misc/hh/kissingscholar hand.html, (accessed January 23, 2011). recognizes and guarantees respect for holders of valuable knowledge for its utility to humanity. Hence, such recognition cannot exempt traditional knowledge holders whose contribution to global development is widely acknowledged.
Islam also established the right to attribute information to its source and acknowledge its contributors. In the early centuries of Islam after the demise of the Prophet (SAW), the acknowledgment of information sources or chains of transmitters (Isnad) was a major device employed to preserve and authenticate ÍadÊth and Sunnah. In addition, the Ijazah system involved the exhibition by students of certificates of permission to disseminate knowledge held by their masters. This was a form of acknowledgement of the source of knowledge. 30 The same system has been applied to justify the moral right of acknowledgement for copyright owners in Islam. 31 It is instructive that knowledge of aÍÉdÊth and knowledge disseminated under the Ijazah system makes no distinction between oral or written transmission of knowledge. The flexible application of this culture of attribution across generations provides good opportunity for recognizing traditional knowledge attribution to its holders and acknowledgement when their traditional knowledge is used.
Furthermore, the concern about integrity of traditional knowledge and its holders is familiar to Islam. Muslims have fundamental concerns for the integrity of Islam and its major knowledge sources, particularly the Qur'Én and Sunnah. ÑAlÊ Khan identifies three main devices that are used to safeguard the integrity of Islam as protected knowledge. compromise the integrity of its protected knowledge; (iii) imposition of punishment against Muslims who repudiate the integrity of the knowledge by distorting or circulating falsehood (ridd'a). 33 As a demonstration of the seriousness of the integrity of Islamic knowledge for Muslims, AllÉh says: "Who doth more wrong than one who invents a lie against AllÉh, or said: 'I have received inspiration,' when he hath received none." 34 The Prophet is similarly quoted as saying that: "Ascribing false things to me is not like ascribing false things to anyone else. Whosoever tells a lie against me intentionally then surely let him occupy his seat in Hell-Fire." 35 The integrity of other Islamic sources is also preserved, including the doctrinal decisions of past scholars which are regarded as guidance for present and future generations.
Furthermore, innovations that contradict or pervert established tenets or perceptions of Islamic faith are serious deviations prohibited by Islamic Law. Members of the faith are free to improve their understanding of the religion but cannot pervert the faith by introducing innovations in the guise of such improvement. Public repudiation or pronouncements capable of reducing the public's esteem for Islam (ridda or apostasy) is prohibited as a grave offence against the religion. The Qur'Én states that apostates are "those who purchase a small gain at the cost of AllÉh's Covenant and their oaths." Ali Khan likens apostates to a corporate insider who discloses the secrets he has undertaken to protect; or a state official who turns traitor and joins the ranks of the enemy; or a custodian who destroys the very monument he was safeguarding on behalf of the community. 36 There seems to be a close similarity between the concerns addressed by the Islamic law and those of traditional knowledge holders and it is therefore not difficult to extend the same type of right to traditional knowledge holders. It is irrelevant that the rights were only recognized in relation to religious knowledge under Islamic law. This is because, as mentioned earlier, Islamic law treats all fields of knowledge as important. the practice of ensuring attribution and integrity of knowledge through the Ijazah system was adopted in other areas of knowledge, especially medicine. 37 It is similarly insignificant that traditional knowledge holders may be non-Muslims because protection under the Shari'ah extends to all regardless of faith, nationality or gender. Thus, there can be no objection to the people's right vis-a-vis protection of their knowledge. Their sacred knowledge deserves to be safeguarded from corruption or misuse. This conclusion seems to enjoy support under the following verse of the Qur'Én:
O ye who believe! Let not some men among you laugh at others. It may be that the (latter) are better than the (former): Nor let some women laugh at others: it may be that the (latter) are better than the (former): Nor defame nor be sarcastic to each other, nor call each other by (offensive) nickname: ill-seeming is a name connoting wickedness, (to be used of one) after he has believed: And those who do not desist are (indeed) doing wrong.
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ISLAM: DEFENSIVE PROTECTION AND RESTRICTED ACTS
Ideally, the protection under discussion defends traditional knowledge against certain acts and / or omissions and causes violators to incur liabilities. Wrongful acts and / or omissions in offense against traditional knowledge are commonly classified as 'restricted acts' or broadly described as 'misappropriation' by protection instruments.
In general, when acts or omissions are inconsistent with the rights as discussed earlier, they are classed as wrongful misappropriation and deemed liable for redress. This consequence is also implied under the SharÊÑah in relation to a violation of the rights reserved for people of knowledge. The SharÊÑah forbids all acts or omissions amounting to misappropriation, hence, the Holy Prophet (SAW) is reported to have remarked that: "Trustworthiness causes one to be self sufficient (financially) and misappropriation causes poverty."
Furthermore, there are established legal devices that address acts or omissions that pose threats to the peaceful enjoyment of proprietary rights, including al-sharkat (theft) and others. All of these together are a form of 'negative' protection that affirms the extension of similar protection to traditional knowledge. However, it is not certain whether ShariÉh punishments and remedies against theft or other wrongful appropriation of physical property are applicable to wrongs against intangible assets such as traditional knowledge. 39 According to some contemporary views, 40 crimes against intangible assets may attract disciplinary measures (taÑzÊr) but should differ from those prescribed for theft or damage of material property.
Furthermore, Islam frowns against unjust enrichment (khayyÉnah or cheating). This device protects property against all forms of unjust appropriations such as bribery, cheating and the like. The Prophet (SAW) is reported to have remarked: "He who cheats is not of us. Deceitfulness and fraud are things that lead one to hell." 41 The person 39 One commentator notes that "Íadd" punishment by which the hand of a thief is amputated does not apply where a thief steals a book where the intention is not to steal the book as paper, but the idea in it.
See Richard E. who takes the asset of another by deceit does not become the owner and does not have the right to use it. Instead, he becomes a trustee thereof and would be required to pay taÑwÊÌ (compensation) for all profits made from the utilization of the property. 42 In effect, the SharÊÑah provides scope for the implementation of rules against unfair competition, unjust enrichment, deceptions and all forms of trade malpractices affecting traditional knowledge. One advantage of this approach is that it is not specifically designed for trade activities and can therefore serve to protect traditional knowledge against all forms of deceit even where profit is not intended by the defaulter.
One of the key concerns of traditional knowledge holders is that their secret traditional knowledge should not be disclosed. This raises the question whether legal devices intended for safeguarding the secrecy of traditional knowledge can be consistently implemented under the SharÊÑah.
Generally, Islam maintains a negative attitude towards the concealment of knowledge because the act is considered sinful. This seems largely connected to important premium that Islam attaches to knowledge as a tool for social and spiritual development. There are several injunctions against the concealment of knowledge in the Qur'Én 43 and Sunnah, but these largely relate to religious knowledge and actions. As Ida Madieha notes, the generalisation of the rules against concealment results from the broad connotation of the word 'ilm (used in the injunctions). This ensures the application of the rules to all types of knowledge without distinguishing between religious knowledge and other sciences.
The evil of concealing knowledge is underscored in the ÍadÊth of the Prophet which states that: "Whoever is asked about 'ilm, which he learns and conceals, will be lashed with the bridle of fire from hell" 44 However, scholars have argued that the rule against concealment of knowledge is not a rule of general application. They argued that it is necessary to examine the effective cause of the prohibition to determine its scope of application. 45 For instance, Ida Madieha identifies two separate causes (Ñillah) for the prohibition of concealment of knowledge. The first Ñillah (effective cause) of the prohibition is the 'concealment of knowledge' itself and not prohibition of 'transactions' involving knowledge. 46 The second is that any concealment of knowledge may lead to falsehood or telling lies, which is sinful. 47 It follows from the second Ñillah that the prohibition is unrelated to secret traditional knowledge which has nothing to do with perpetrating falsehood or lies. Rather, its secrecy is maintained to preserve its integrity through the holder's control of access to it.
Furthermore, Islam recognises the responsibilities of knowledge holders as AllÉh's trustees in relation to His bounties entrusted to their possession. Hence, they are required to maintain the effective control of access to their knowledge. Similar responsibilities are attached to other forms of gifts from AllÉh, including physical property. Warning Muslims against careless attitudes regarding their possessions, the Qur'Én states:
And to those weak with understanding, give not your property which AllÉh has assigned to you to manage. But feed and clothe them therewith, and speak to them words of kindness and justice. 48 According to a commentary, the wording of the verse is perfectly general despite its direct application to orphans. Thus, it defines property principles to include the responsibilities of property holders in order to ensure that their decisions take account of certain interests, including communal and family interests. 49 The interests of neighbours, co-owners or joint owners, and the property itself, are crucial to any decision that 45 Ida Madieha, "Basis for the Recognition of Intellectual Property...," 651.
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Ibid.
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Ibid. In support of her suggestion, the author cites the ÍadÊth narrated by Ali that "the Prophet said to the effect: 'Do not tell a lie against me for whoever tells a lie against me (intentionally) then he will surely enter the Hell fire.'" may grant access to a property. The Prophet (SAW) illustrated the adverse consequence of careless transmissions of knowledge in one ÍadÊth which states: "Seeking knowledge is obligatory on all Muslims. The one who gives knowledge to those who do not deserve it is like the one who puts fake jewels and gem on a pig's neck." 50 Furthermore, a Muslim is entitled to keep certain information secret or to hold it as confidential. Confidential information refers to any non-public information that a party holds regarding his privacy, survival, family or other interests. Such secrecy may be motivated by certain interests that include the protection of reputation, livelihood or personality of the holder of the information. The Prophet is reported to have told Muslims to: "Take care of what is useful to you and seek assistance from AllÉh." Thus, when a Muslim believes that his image, business or personality depends on some information, he is entitled to shield it from public gaze or attention. However, nothing precludes the holder of certain information from disclosing it to persons of his choice. Thus, a recipient of secret information is considered to have a religious duty to maintain its secrecy. Divulging confidential information is so heinous that Islam considers it one of the attributes of a munÉfiq (hypocrite). (people who are ignorant), for they will lie against you, do not conceal knowledge to those who deserve it for you will commit a sin, do not narrate it to those who do not deserve it, for you will become ignorant. Indeed you are obliged to observe the right in your knowledge as you are obliged to observe the right in your property." at 655.
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In the ÍadÊth reported by Abu Hurairah (RTA), the Prophet said: The signs of the munÉfiq are three. When he speaks, he lies. When he promises, he fails. When he is entrusted, he breaches the trust. In another report, Abd AllÉh ibn Umar (RTA) narrates that the Messenger of AllÉh (SAW) said: He in who there are four qualities is a total munÉfiq. He in who there is one of these qualities has in him a quality of nifÉq. This nifÉq remains in him] until he shuns it. When he is trusted, he misappropriates; when he speaks, he lies; when he pledges, he betrays and when he disputes, he becomes abusive.
In Islam, confidential information is not necessarily related to or held by an individual. It may be related to or held by a group. Thus, JÉbir narrated that the Prophet said:
"Gatherings are a trust, so he who attends should not reveal a talk except in matters that cannot be kept secret without causing detriment to Muslims."
In another version narrated by Abu-DÉwËd:
"Gatherings are a trust except three: One in which blood is unlawfully shed, or an impermissible sex is permitted or a gathering where an unlawful property is unjustly taken." Therefore when confidential information is held at group level, its members are obliged to treat the information with utmost secrecy and as a trust, except where to do so leads to any clear violation of principles laid down by Islam. This seems to cover the customary responsibility of members of traditional knowledge holding groups to maintain the secrecy of their knowledge.
Traditional knowledge is often essential to local people because their economic and socio-cultural survival depend on it. Hence, any harm to the knowledge affects the holders' livelihood, image and reputation. It is therefore crucial that certain traditional knowledge considered vital to their livelihood and survival is maintained in secrecy to protect these essential interests. It is prejudicial therefore, to insist on the public disclosure of traditional knowledge. Public disclosure of sacred traditional knowledge may result in its perversion as well as cause harm to the holder(s). Also, public disclosure of secret traditional medicine may not only lead to free-riding and economic loss for the people, but could also undermine the holder's dignity and importance in the community. It is precisely such consequences that the Prophet sought to avert by counselling that Muslims should take good care of what is useful to them. Therefore, firm ground is established to argue that secret traditional knowledge constitutes an exception to the Islamic prohibition against the concealment of knowledge.
TRADITIONAL KNOWLEDGE AND MODE OF RIGHTS ACQUISITION IN ISLAM
Honest labour is one of the approved modalities for the acquisition of property rights in Islam. This has support in both the Qur'Én 52 and Sunnah. The Prophet (SAW) is reported to have placed great emphasis on the virtue of earnings through honest labour. For example, he reportedly said in one ÍadÊth that the best income is the one earned honestly by the hard-working labourer. He stated in a similar ÍadÊth that: "No one ate better food than the person who laboured with his own hands." Thus, 'amal (labour) is the recognized means for personal wealth creation under the SharÊÑah.
The principle clearly recognises the right of traditional knowledge practitioners such as native doctors to charge fees for services rendered to customers or patients by this example. However, the problem is whether they are justified to demand reward or compensation from parties who utilize their traditional knowledge. It has been argued that no person is entitled to receive property recognition for the natural value of resources endowed by God, 53 except for improvements made thereupon by man.
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Some have argued that traditional knowledge is a gift of nature since it comprises a mere discovery of the properties of natural resources endowed by God. Others similarly argue that since all knowledge comes from God, traditional knowledge is 'a common heritage of mankind.' The effect of these arguments is that traditional knowledge should be subject to open and free access because its protection may cause a monopoly. Similar views rely on verses from the Qur'Én, particularly AllÉh's pronouncement that: "He knoweth what (appeareth to His creatures) before or after or behind them." 55 But is it truly the case that traditional knowledge is the product of nature which is available to all?
Responding to similar arguments regarding the basis for the recognition of intellectual property in Islam, Ida Madieha notes that intellectual property is about the creation of a new utility rather than 52 For instance see Qur'an, al-NisÉi: 32. creation of new information. Thus, she posits that the above verse should not be understood as mandating compulsory sharing of knowledge. She contends further that the nature of knowledge should not be oversimplified by ignoring that human knowledge and capacities to learn it are influenced by certain factors including practical understanding, levels of awareness, experience, and one's range of information. She articulates these points as follows:
This view is rather simplistic, as on deeper analysis the above Qur'Énic statement is not to be understood in the sense of compulsory sharing of information (in its widest meaning). Neither can it be understood to guarantee that everyone understands, absorbs and synthesizes information in the same manner. A person's knowledge varies according to one's practical understanding and is often influenced by awareness or familiarity gained by experience or a person's range of information. This is the purport of the Qur'Énic statement in Surah al-Zumar: which means: "Say: Are those equal, those who know and those who do not know." 56 Thus, it is acknowledged in Islam that the totality of what is known originates from AllÉh. In the same vein, the Qur'Én, being a composite of knowledge, originates as a metaphoric gift from Him. 57 The arguments are equally relevant and useful as objections against the protection of traditional knowledge. As a process concerned with finding solutions to human needs and challenges, traditional knowledge is mainly concerned about creating utility for or deriving benefits from knowledge resources. Thus, while plant and other biological resources are a gift from God, 58 their value and utility are largely discovered by local communities.
Although traditional knowledge makes use of natural products, the use and value of these products are not found in nature, they result from human intellectual efforts. This is confirmed by studies that found such products result from a constant set of interactions between particular people and their environments. 59 It should be noted that, traditional knowledge involves skills that are acquired through various ways of knowing including observation, apprenticeship and training. In addition, its holders undergo perseverance to conserve and sustainably utilise biological diversity, the main stay of the knowledge. This diversity serves as a laboratory in which research and experiments on the knowledge are carried out. Conservation and sustainable use of environmental biodiversity involve huge investments of materials, time, energy and psychological efforts, including sacrifice while forbearing discomfort with great difficulty. The question remains whether this kind of investment is sufficient hard work or labour to acquire property rights in Islam.
SharÊÑah injunctions relating to the acquisition of property by hard work or labour are commonly narrowly construed as referring to physical labour such as hunting, farming, digging or the reclamation of land. Ida-Madieha found this trend among early scholars such as Ibn KhÉlidun (d. 1406) and other contemporary scholars, including Muhammad Baqer Sadr who argued that property rights in natural wealth is conferred on a person by his labour. However, she contends that this approach is unjustified and that the term 'labour' should be broadly interpreted to accommodate mental exertions.
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AllÉh provides gifts of nature including treasures of the earth, sea and air for man's sustenance, 61 not just to make his life possible but also pleasant and enjoyable. 62 A full realization of the value of these treasures requires more than the availability of the materials through exertion of human physical energy. The functions, uses and significance of these resources in points of time and space must also be identified. Knowledge empowers mankind to dominate his environment and exploit its resources to resolve his needs and challenges. Therefore, if, as they say, wealth is the outcome of interactions between mankind and his surroundings (which includes the earth, its flora and fauna): knowledge is also the key to wealth. Perhaps, in the light of the Prophet's hadÊth, this is the true reality of the SharÊÑah. The Prophet (SAW) said:
Any person who wants to posses the life of this world should have knowledge; the one who wants to possess the hereafter should have knowledge; and the person who wants to possess both this world and the hereafter should also have knowledge.
The one with knowledge truly has the tool to conquer the world and its treasures. He engages observations and experimentations to discover new uses and functions for world resources and new methods of production. The application of physical energy depends largely on ideational decisions and directions for efficiency. The powers that drive from 'Knowledge' do not come easy. It is a product of rational inquiry and observation -which, in turn, require the great investments of time, skill and energy. The Qur'Én highlights the nature of investments that are involved in the obtaining of power through knowledge. AllÉh says: "And those who strive in Our (cause) -We shall guide them to Our paths …." 63 The commentary provided by Abdullahi YËsuf ÑAlÊ on the meaning of 'strive' is very instructive. It states: "Strive in Our Cause" All that man can do is to strive in AllÉh's cause. As soon as he strives with might and main, with constancy and determination, the Light and Mercy of AllÉh come to meet him. They cure his defects and shortcomings. They provide him with the means by which he can raise himself above himself. They point out the Way and all the Paths leading up to it."
Local traditional lifestyles consistent with conservation and a sustainable environment are a great demonstration of this striving accompanied by sacrifice with determination. In the bid to maintain moderate consumption and demonstrate respect for the environment people end up living a poor life. It is probably for this reason some have 63 Qur'Én, al-'AnkabËt: 69. sought to justify benefit payments for access to the biological diversity associated with traditional knowledge as a form of poverty alleviation for people responsible for conservation and the sustainable use of the environment. 64 It is submitted however, that the benefits of compensation paid to traditional knowledge holders should not merely be regarded as a means to alleviate poverty under the SharÊÑah. Rather, the people duly earn these payments on account of their right to receive benefits from the fruit of their social, psychological and mental labour represented by their traditional knowledge.
ISLAM AND OWNERSHIP OF RIGHTS IN TRADITIONAL KNOWLEDGE
In Islam, ownership of everything belongs to AllÉh in accordance with His injunction: "And spend (in charity) out of the (substance) whereof He has made you His vicegerent." 65 This implies that persons having possession of properties are regarded as mere guardians, custodians or trustees while true ownership of the properties resides in AllÉh. In effect, the right of possession is subject to responsibilities imposed by the ultimate owner under the SharÊÑah.
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According to some contributors, this trusteeship as introduced by the SharÊÑah to property ownership is analogical to the collective rights system since the person(s) in actual possession holds only the right of a priority to use the resources. 67 Thus, collective rights under Islam are of two types: (i) the collective rights of all to use certain public 64 resources; (ii) collective claims by all to resources privately held by individuals having the right of priority to use. 68 The first category refers to resources held as public property whether by government or community for common use by citizens. This category includes water, grass and fire in respect of which the Prophet declared mankind as collective owners: "Men are partners with regard to the use of three things: grass, water and fire." 69 Although, it seems from this ÍadÊth that resources have a status analogous to the 'heritage of mankind' (i.e., are open to common use by humanity), 70 jurists hold divergent views on the actual legal consequence of the ÍadÊth.
One group, including the famous opinion of the MÉlikÊ School, holds that these resources are removed from individual ownership. They are owned by all Muslims in accordance with custom. Thus, they are to be managed by the ImÉm for the interests of all. 71 The majority opines that the ÍadÊth constitutes an exception to the rule on private ownership. They maintain that the resources are free for common use, and may not become privately owned unless clearly and literally captured. 72 This type of collective right is analogical to public ownership and is completely different from the type of customary collective right relevant to traditional knowledge.
The second category refers to resources held collectively in trust for Allah but to which private rights may be attached. This type of resource ceases to be strictly collective once an individual applies his creative labour to the resource (i.e. he is the first to do so) and acquires possessory right over it. In effect, such a collective right becomes an individual right subject to other considerations under the SharÊÑah. Ibid.
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Abd Al-KarÊm ZaydÉn, Al-Madkhal li DirÉsat al-SharÊÑatul originally collective before devolving to the individual, it can be described as a 'collective private right' in contradistinction to the public collective type. The closest example of a collectively held resource is privately held land. In traditional communities, property is held collectively in accordance with a worldview that property 'belongs to communities or families but never to the individual.' According to this percept, communities or families comprise a number of people out of which many are living, many are dead and others are yet unborn. Thus, all living members are guardians or custodians of the property for the dead and unborn members of the community. The clear difference between this notion of collective ownership and that of a "private collective right" under the SharÊÑah, is that the individual does not acquire private proprietary rights to resources because these rights invariably stick to communities or families. But the focus of this rule is limited to immovable and intangible properties. Separate rules apply to ownership of movable properties, 74 something beyond the scope of this research. However, this does not imply that individuals are totally disenfranchised under the customary system of collective ownership. The system draws a distinction between collectively held proprietary rights and rights to use held by individuals. Consequently, the individual cannot validly sell or dispose of a collective property without the consent of the head and other principal members of the family. This rule applies to traditional knowledge with equal force because as an intangible property it is held collectively by the communities or sections thereof. The question is whether this principle is valid or consistent with the SharÊÑah.
The notion or concept of ownership existing under customary law is closely similar to ownership under the SharÊÑah in several respects. First, the exercise of proprietary right is subject to spiritual and communal considerations under both systems. In Islam, the exercise of proprietary rights by an individual is subject to the rights of Allah as dictated by the SharÊÑah. Similarly, present holders of property under customary law are obliged to observe the interests of past and future members of the communities or families. Thus, the two systems associate ownership with responsibilities.
Second, despite these diverse approaches to the recognition of an individual's interests, the important point is that such interests are ultimately addressed in one way or another. The SharÑÊah vests proprietary rights in the individual, while customary law caters for his right to use and enjoy the property. Customary law's arrangement is analogical to the division of property rights under SharÊÑah, into milk almanfaÑah (ownership of benefit) and haqq al-intifÉÑ (right to exploit benefits). 75 The former (i.e. "ownership" of traditional knowledge) vests in the family or the community, while the latter (right to exploit or use traditional knowledge) resides with individual members. Third, the power to exercise proprietary rights ultimately resides in a particular entity. Whereas the individual is the proprietary unit under the SharÊÑah, the group holds the power to exercise proprietary right under customary law.
What follows from the foregoing discussion is that both systems seek to provide the individual with the means to enjoy life without compromising the interests of the larger community. Thus the difference between the systems lies in the methods employed to achieve the common goals of facilitating the enjoyment of life by the individual while simultaneously protecting the larger interests of the community. In Islam, the individual has full right over property but this is protected only to the extent that his enjoyment does not undermine the general interests and well being of the community. Islam protects these incidental interests through certain limitations, including circumscribing the absolute right of disposition.
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In regard to traditional knowledge, it is difficult to see how an individual can have the power to transfer collectively developed and improved resources without compromising group interests. This makes the customary system of collective rights worthwhile in realizing the aim of the SharÊÑah to protect the interests of both the individual and the community. It is probably for this reason that a contributor argues that the stakeholder model of decision-making, which reflects the customary property. Traditional knowledge obviously provides some benefits for its holders as well as the general society and is thus worthy of protection as property. Its holders are therefore entitled to enjoy proprietary and other rights (of cultural concerns) as recognized for similar concerns under Islam.
